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MINUTES OF MEETING OF BOARD OF PUBLI C WORKS OF 'rr-IE STi:\ TE OF MARYLAND. 

OF FEBRUARY 11, 1935. 

The Board of Public Works met in the offices of the Governor, 
Annapolis, on Monday, February 11th, 1935. 

Present: 
Harry W. Nice, Governor. 
Wm . s. Gordy , Jr., Comptroller. 
Hooper S. Miles, Treasurer. 

****************** 

Herbert R. O'Conor, Attorney General of Maryland, 
attended the meeting. 

The meeting was called for the purpose of discussing 
the procedure necessary to obtaining a loan of $1,000,000.00 
from banking institutions of the State, t o be credited to the 
Annuity Bond Account, and the proceeds to be used for the pay­
ment of principal of and interest on State bonds maturing 
February 15th, 1935. 

The following Resolution was unanimously adopted. 

A RESOLUTION OF THE BOARD OF PUBLIC WORKS 

WHEREAS, by Sec t ion 10 of Chapter 597 of the General Assembly 
of Maryl and, passed at the regular session of 1933, the Board of 
Public Works was authorized and empowered to procure, through advances 
in anticipation of t axes l evied for any year, a sum not exceeding 
one million dollars ($1,000 , 000.00), and 

WHEREAS, there will become due on February 15th, 1935, cer­
tain principal of and interest on outstanding State bonds to which 
State t axes levied for the calendar year, beginning January 1s t, 1935, 
have been levied and appropriated, and 

WHEREAS, there are uncollected taxes due and to become pay­
able to the State under levies made for the said calendar year, in 
the sum of $3,589,071.37 as of January 31st, 1935, therefore be it 
unanimously 

RESOLVED, That the Treasurer be and he is hereby author­
ized to negotiate from any banking institution or institutions in 
this State, an advance or advances in the total aggregate amount of 
$1 ,000,000.00, and to credit the same to the annuity bond account, 
and to use the proceeds of such advances to pay the principal o~ 
and interest on State bonds mat uring February 15th, 1935, and be it 
further 
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RESOLVED, That there is hereby assigned and set over 
to such banking institution or institutions, making said advances 
out of the said t axes, as and when collected, the several sums 
bespectively advanced by such banki ng institut ion or institutions, 
and the Treasurer of the State is hereby authorized, empowere d 
and directed to repay out of the first monies hereafter received 
from the proceeds of taxes levied for the calendar year , 1935, 
the sums so advanced by said institution or institutions, and be it f urther 

RESOLVED, That interest on the said advances sh~ll be 
paid at the rate of 1% for the period of four months from the 
date of said advances, and shall be paid by the Treasurer to the 
institution or institutions entitled thereto out of any funds in 
the Treasury not otherwise dedicated, and be it further 

RESOLVTm , That the Comptroller is authorized, empowered 
and directed to issue his warrant or warrants to the Treasurer for 
the aggregate amount of $1,000,000.00 and the Tree.surer is authorized 
to receipt for the said advances on the said warrant, which shall be 
in substantially the following form: 

Hon. Hooper s. Miles, 
Treasurer of Maryland, 
Annapolis, Mar yland. 

You a re her eby authorized to Rec eive from the~~~~~ 
Company , the sum of $ , as an advance against 
t he State t axes which have been levi ed for the ca lenda r year begin­
ning Janua ry 1, 1935, under the a uthorit y and pur suant .to the 
provisions of a resolution of the Board of Public Works of Maryl and 
adopted on the 11th day of Februa ry, 1935 , and for so doing this shall 
be ~our sufficient warrant . 

Comptroll er of the State 
of Mar yland. 

This will acknow ledge this day of February, 1935 , the 
receipt from company or the sum of $ 

~~~~~~~~~~ 

as an advance by it aga inst State taxes levied during t he calendar 
year beginning January 1 st, 1935 , which advance has been made pursuant 
to the provisions of a resolution of the Board of Pu~lic Works of 
Maryland, adopted on the 11th day of Eebrua r y , 1935 , and I hereby 
agree tha t the Sta te taxes levied for the year 19 35 , when received by 
me , shall be segregated , and on or before four months from this date, 
the said sum so advanced shall be reiJ?~ d to the sa id Company out of 
said t axes so r ece ived and segregated. 

Treasurer of Mar yland. 

* 
There being no furthe r busines s the meet ing adjourned . 
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* The Opinion of the Attorney General is r ecorded herewith -

STATE LAW DEPARTM:ENT 

BALTIMORE MD . 

February 9, 1935. 

Board of Public Works, 
Union Trust Building, 
Baltimore, Maryland. 

Cent le rren; -

I understand that there are taxes due to the State 
under levies made for the calendar year 1935 in the sum of 
approximate l y $3,589,071.37, as shown on the Comptroller's state­
ment of Januar y 31st, 1935; that these taxes, when collected, will 
be available f or the annuity f und to meet the mat uring principal of 
and interest on outstanding State bonds to which purpose the sa i d 
t axes are a ppropriated by l aw. 

I f urth er und erstand that you pr opose to se cure advances 
a ggregating the total of $1,000,000.00, a gai nst these uncollected taxes, 
the proceeds t o be pl a ced in the annuHy bond a ccount and applied to 
the pa yment of princi pal and interest on Sta t e bonds ma turing February 
15th, 1935. You have a sked for an expression of my opinion as to 
whether the Board of Public Works may, under t he Constitution and 
existing laws of the State, legally pr ocure such advances and validly 
secure the r epayment of such advances out of the said taxes. 

as follows; 
Section 10 of Chapter 597 of the Acts of 1933, provides 

~And be H further enacted, t hat the Board 
of Public Works be and it is hereby authoriz­
ed and empowered to borrow money upon the 
credit of the State at any time during the 
fiscal period cov~red by the budget, any sum 
or sums not to exceed fifty thousand dollars 
($50,000.00) iR the aggregate to meet tem­
porary deficits in the Treasury, and in ad­
dition thereto the said Board of Public Works 
sJ:l:J.11 have po wer to borrow upon the credit of 
the State during said period not exceeding 
$1,000,000.00, in anticipation of taxes levied 
for any year. All sums borrolled in pursuance 
of this section shall bear interest at a 
rate to be determined by the Boa r d of 
Public Works and shall mature and be re-
paid on or before the first day of October, 
1936". 

Section 34 of Arti c le III of the Constitution provides: 

"No deb t sha ll be hereafter contracted by 
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the General Assembly unless such debt shall be 
authorized by a l aw providing for the collec­
tion of an annual t ax or taxes sufficient to 
pay the interest on such debt as it falls due, 
and also to discharge the principal thereof 
within fifteen years from the tax of con­
tracting the same; and the taxes laid for this 
purpose sha ll not be repealed or applied to 
any other object until the said debt and in­
terest thereon shall be fully discharged . The 
credit of the State shall not in any manner 
be given, or loaned to, or in aid of any in­
dividual association or corporation; nor shall 
the General Assembly have the power in any mode 
t o involve the State in the construction of 
Wo rks of Internal Improverrent ~ nor in granting 
any aid thereto, which shall involve t he faith 
or credit of the State; nor rr~ke a ny appropria ­
tion therefor, except in aid of the construction 
of Works of Internal ~mprovement in the counties 
of St. Mary's, Charles and Calvert, wh ich have 
had no direct advantage from such works as have 
been heretofore aided by the State; and pro­
vided tha t such ai6 , advances or appropriations 
shall not exceed in the aggrega te the sum of 
five hundred thousand dollars. And they shall 
not use or appropriate the proceeds of the In­
ternal Improvement Companies, or of the Sta te t ax , 
now levied, or wh ich may he reafter be levied, to 
pay off the public debt (or) to a ny other purpose 
until the i nteres t and debt are fully paid or the 
sinking fund shall be e qua l to the amount of t he 
outstanding debt; but the Gener al Assembly may, 
without l ayi ng a tax, borrow an amount never to 
exceed fifty thousand dollars t o meet temporary 
deficienci es in the Treasury, and may contract 
debts to any amount that may be necessary f Qr the 
defence of the State." 

In my opinion this sect ion of the Constitution does 
Bot prohibit the obtention of funds in anticipati on of taxes already 
levied for the current year, the effect of the transaction being that 
t he advance is applied to the very purpose for which the taxes were 
l evied, and the taxes when paid, wi ll res to r e the funds advanced. 

Full a uthority f or such an anticipation of taxes is, i:a my 
op1n1on, to be found in the Act of the Legislature above quoted. While 
this question has not been before the Maryland Courts, abundant aut hority 
is to be found elsewhere for the proposition that the obtention of money 
in anticipation of taxes does not create a debt with in the meaning of 
Constitutional ~ · statut ory provisio.s, requiring that provi sion for 
pa yment must be made cont emporaneousl y with the incurring of a debt. 
Rowley v. Clark, 162 Ia. Y'32; State v. State Board of Examiners, 59 Mont. 
557; Stein v. Morrison, 9 Ida. 426,; State v. Parkinson, 5 Nev. 15. 

369: 
The r ule is clearly stated in 59 C. J. page 223, Section 

~Although it has been broadly held 
that whenever th e legislature has made 
provision for payment in anffi icipation of 
rev enues , no debt within a const itutiona l 
limitation has been created, t h is has been 
genera l ly a ccepted only so far as it applies 
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to indebtedness that would be satisfied be­
fore the next session of t he legislature. 
If the appropriations or other obligations 
assumed during any fiscal year, aside from 
governmental exp ense, exceed t he revenues 
of that year, such excess ha s been held to 
constitute an indebtedness within the mean­
ing of the constitution. It has been held 
that a St a te debt includes al l absolute ob­
ligations to pay money , or its equiva lent, 
from funds t o be provided, as distinguished 
from money pr esently ava ilable or in process 
of collection, and so treatable as on hand. 
An obligation, although amounti ng t o a techni­
ca l debt, i s not forbidden by the provisions 
of the constitution limiting e i ther its crea­
tion or its amount, if funds are in t he Treasury 
to meet it, or if the uncollec t ed revenue 
provided for the year in whi ch it is created 
will be sufficient to meet it when collect-
ed, although payment is deferred; obli gations 
that run current with revenues are not debts 
within a constitutiona l limitat ion. Like-
wise, an appropriation f rom public funds 
available for that purpose does not create 
a debt within a constitutional lim~tation, 

aor a mere transfer f r om one fund to another 
of money in the treasury, nor a n appropria tion 
of r evenue a ssessed and in process of collection, 
or of revenue provided f or by the revenue 
laws, even though the appropriat ion is in 
anticipatiom of such r evenue ; nor does the 
issuance of a state ~arrant, where the money 
is in the treasury, or wh ere a t ax levy 
has been made with provision for its collec­
tion, create a debt with in a constitutional 
limitation; likewise, the issuance of 
treasury notes, in anticipat lion of revenue s 
from taxes levied, does not incur an in~ebted­
ness within a constitutional limit ation". 

See a lso 

Cases collected in 45 Har~a~d Law Review, 
page 704 and notes in 

44C.J. Sec. 4066, page 1132. 

In regard to the payment of interest upon the advance , 
I ha ve no doubt tha t the obligation to pay such interest is a lso 
not a debt within the meaning of the Constitutional provision. 

59 c. J. page 225. 

~rr the issuance of a warrant creates 
no debt within a constitutional limitation, 
the allowance of interest does no t make the 
warrant unconstitutional . That warrants 
issued in anticipation of ass~ssed revenues 
draw interest does not make the issuance of 
the warrants an incurring of en indebted­
ness to the extent of such interest; but 
where the interest on bonds is not payable 
out of the same fund as the principal, in-
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t er est coupons have been held to evidence 
a debt within the meaning of the constitu­
ion." 

.;i_-;l-3J~ 

If the funds advanced were to carry interest payab le 
with proceeds f rom the t ax collec t ions, t he transaction mi ght be open 
to objection that such a payment would diYert tax revenu es from the 
purposes f or wh ich i t wa sJevied, to the payment of int erest. This 
difficulty can be obvia ted by the paywent of the i n t er est ou t of other un­
dedicated f unds , pursuant to the author i t y of Sect i on 10. 

As to the f orm of the tran &; ction, I encl ose her ewith 
an appro pri a t e resolu t ion to be ado pted by t he Board of Public Works, 
authori zing t he Trea surer to r ecei ve t he sums to be a dvanc ed pursuant 
thereto, upon the warr a nt of t he Comptro ller, and t o r ei mburse the 
partie s making said advances f rom the t axes a s and when rec eived. 

I am a l so attaching a form of warrant f r om the Comp trol l er 
t o th e Treasurer, direct i ng him to r eceive t hese advances. Wh en signed 
by th e Compt; roll er and r ece i pted by the Treasurer, t he warrant. will 
serve ia connection with the resolution of your Boar d , a s a rec ei pt 
t o the i nstitution makili g the advance, and evidence its ri ght to 
receive the money so a dvanced from the Treasurer~ out of the taxes 
as and when received. 

Very t r uly your s, 

/s/ Herbert R. O'Conor. 

Attorney Gener al. 

HRO'C:HF 
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